MEDICAL-NECESSITY DECISIONS
AND THE TExas HMO STATUTE

Edicor's note: This is the second pars of ¢
two-pars commentary. Pars one, “New
Health Plan Propoesals Doamed Under
ERISAs Umbretla,” was published April 11
on page 20.

Group health plans known as health

maintenance organizations (HMOs) in
theory invelve a simple relacionship

berween the organization and it concract-
ing physicians. In realicy, however. the ccla-
dionship is extrernely complicated, leading
to complicated liabilicy questions.

The confusion arises because che
HMOS' certificares of coverage allow them
to make cruciai medical-necessicy determi-
nations. Practical consideracions involved
also contribute to the complicarion, with
the HMOs' powers to make medical-
necessicy decisions often interfering wich
the contracting physicians’ ability © prac-
tice medicine. This interference violaces
the Texas HMO sawre {Insurance Code
articies 20A.01-20A.35) and is concracy
the Texas Medical Practices Act.

When 3 health pian is noc governed by
federal reguiation (namely, ERISA), and
an HMO incerferes with a contracring
physician’s practice of medicine by making
medicai-necessity determinations, patiencs
1nd their actorneys should analyze the facts
of =ach case under state faws chat govern
che business of insurance. Potencial claims
could arise under the Texas [nsurance
Code and DTPA. common-law acgligence
nd breach of concract for conflicting or
ambiguous policy provisions.

THE HMO STRUCTURE

When an individual conaacts with an
insurance company to provide healch
insurance benefits, the company has, o an
extent, a right © determine the medical
accessicy of a procedure covered under the
solicy. The insuring agreement will always
provide chat payments will be authorized
for covered procedures that ace determined
0 be medically necessary. Obviously, when
individual insurance coneracts are
\avoived, there may be differences berween
thei i and the i company as
:0 what constitutes medical necessity.
Nevertheless, few would arguc that the
‘psurancs company does not have a right
‘0 cxpress its opinion,

HMOs p different idera-
‘jons because of their structure. HMOs
ontracy with independenc physician asso-
sfacions (IPAs) to tumish the docrors who
syrovide the medical services. Since the
foctors inherit a pool of patients and
‘eceive gaymene directly from che insur-
wnce company, they agree to perform scr-
sices at reduced rates. [n exchange for a

When the medical-necessity determination made
by an HMO comes between the doctor and
patient, the result is interference with the pracrice
of medicine, which violates the HMO statute and
possibly the Texas Medical Practices Act.

care, the insuneds give up cheir dght to see
the docror of their choice.

We belicve that medical-necessicy deci-
sions made by Texas HMOs should be
subjected to much grexter scrutiny dhan ia
the case of individual insurance contracts.

If a person is insurcd through an
HMO, it is much more likely chan not
thae the healch plan will be governed by
ERISA. If the health plan is governed by
ERISA. all stace laws chac regulace che
insurance industry, including the Texas
HMO seacute. will be pre-empred by fed-

Although the theory is simple, in reali-
o the relationship berween HMOQs and
their contracring physicians is extremely
complicated and confusing. Pracrical
aspects of the relatonship contribute, buc
the primary reason for the confusion is the
insuring agreement between HMO mem-
bers and che HMO. Insuring agreements
are commonly referred (o a5 “certificates of
coverage.” These contraces cypically con-
ain the following provisions: (1) all physi-
cians are independenc contractors; (2) the
health plan is no liable for claims; and (3)

cral regularion.

If 2 health plan is not federally regulac-
ed, however, the Texas HMO stacute con-
tains cwo provisions thar are relevane, Firse,
the acr scrictdy prohibits an HMO from
incerfering, in any manner. with the prac-
tice of medicine. Second. the act requires
thae all doctors who furnish services to
HMO members mrust be independent con-

the medical director determines what ser-
vices and supplics arc medically necessary.
Because the independent contractor
relationship has been created by stacuce,
the HMO physician should be totaily
responsible for the padencs medical care.
HMOs are careful to include fanguage in
their written coneracs stating chac the

cractors. These provisions are necessary
because the Texas Medicai Practices Act
prohibits the practice of medicine by a cor-
poracion comprised of lay persons. If 2 cor-
poration cmploys racher than contracrs
with physicians to treat patients, and che
corporation receives the fee, the corpora-
tion has unlawfully engaged in the practice
of medicine.

MEDICAL-NECESSITY
DETERMINATIONS

HMO plans are often cefecred o as
“hezlth insurance.” In reality. however, the
HMO structure allows HMOs to retain
physicians t creac their insureds. The
insureds’ premiums arc used @ pay physi-

physicians are solely responsible for cheir
ise of medical judgs and all fiabil-
ity creaced theredy. (n ., the HMO is
absolved from liabifity when a contracting
physician or hospital is alleged to have
committed malpractice.

The problems associated with these
common provisions are readily apparent.
While stating on the one hand thac treac-
ing physicians are independent concracrors
who are toually responsible for the patienc’s
medical care, che HMO declares on the
other chat its own medical direcror is
responsible for determining medical aeces-
sity. Medical necessiey is the foundation of
medical practice. Decisions concerning
medical necessity aiways require expert
medical opinioa.

cians directly racher than to reimb the

insuceds. This structure brings a2n HMO

dangerously dlose o allowing it to practi
dicine and share fees with physicians in

‘eduction of costs in receiving medical
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violation of Texas law. To compensate, the

Although these op are the resp
sibility of contracting physicians, HMOs
routinely refuse to pre~cemify procedures
ordered by contracting physicians as the
result of in-house detcrminations chat the

are not

HMO sutute imposes a theoretically sim-
ple solution: {x requires chac the (reading
physicians be totally independent from che
HMO, and that the HMO noc interfere
with the treatment of the patients.
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When the medical- ity d i

made by an HMO comes between the doc-
tor and patient. we believe the result is an
incerference with the practics of medicine,

which violates the HMO stcuee and may
be conmary w the Tous Medical Practices
Act. And. though we belicve reserving dhe
medical-neeessicy call in the cordficace of
coverage conflicts with che Texas HMO
stacure, these decisions are made by che
HMOs under the guise of favorable policy
incerprecacion. The result is chae an HMO
“has ics cake and cats it, w00.”

[t is unnccessary under the stacutory
scheme for an HMO o ceserve medical-
necessicy calls in the cartificate of coverage.
The HMO has, ioclf, éontracred with the
doctor to reat the padent. [f an HMO is
noc pleased with the performance of a doc-
tor, it can terminace the contractual
arrangement. However, in order o0 be
cruly independent, the docror must have
the ability (o make all decisions in the besc
interesc of the pacient’s heaith care, includ-
ing determinations concerning whether
certain care is medically necessary.

Unfortunately, it is not just the lan-
guage in the certificate of coverage that
creates the inequity of the system. Ceruin
practical aspects involving the seructure of
the HMO also contribute. For example,
HMOs are designed o make 2 profic. Asa
resule, chey uniformly minimize their
insureds’ medical care in order co maxi-
mize cheir own profits. HMO medical
direcrors and che employces who work
under cthem are taughe to scrucinize the
medical necessity of procedures recom-
mended by contracting physicians.

In 2 recent case against 2 Texas HMO,
we discovered documents thac stated the
medical director is the “final authority” for
all issues concerning medical necessity.
Depositions of utilization review nurses
established chac they are caughe to deter-
mine the medical necessity of ceruin pro-
cedures on ctheir own. Other medical pro-
cedures were classified inco 1 special group
and subjected 1o 2 much greater level of
scrutiny in derermining medical necessicy.

We also leamed medical directors and
utilization review personnel are taught
how to “ncgotiate” treatment plans wich
health care providers. The HMOQ bargains
for alternative courses of treatment in an

pt 0 shoren hospical stays and elim-
inage high-cost procedurcs. HMO employ-
¢es are well schooled in explaining thac
patients can “make do” with something
less than whar their doctor prescribed. We
suppose this is the essence of the term
“man: care,” which is the cuphemistic
phrase used by HMOs to describe their

rograms.

Although they may be stacucorily pro-
hibited from doing so, Texas HMOs con-
ducr business in chis manner on 2 day-to-
day basis. HMCs do aot hide the fact chat
they rule the medical-necessity roost. They
truly believe they have the right o do so.

The real question js whether a Texas
HMO acrually does of'should have  righr
to make decisions concerning medicz!
necessicy. There is noc a question dicse
decisions are made routinely by the
HMOs. To verify the extent to which
HMO claims are denied on the basis of
lack of medical necessicy; one needs aniy
to review the complaint files ac the Texzs
Saate Board of Insurance.
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DOCTOR’S DILEMMA,

PATIENT’S NIGHTMARE
lnxuponseto:nargummuhazuhzs

no sight to make dical- y deter-

don che judgment of his doctor,

While the struggle concinues, the
HMO will request more medical informa-
don from the patienc and the doctor, often
without specifying che kind of informacion

ded. In some cascs, the HMO may

minadons, HMOs incviably uguc their
policy language does noc conflict and thac
they have a valid dght to make medxal—

seek a2 second opinion on its own.
Unforrunacdly, chis may also be about the
time the patencs mcd:al condition dete-

Occasionally, the patient may

nccmcy decisions. Th:y arguc d -
ing medical necessicy does noc interfere
with thg practice of medicine, and the
treating physician is still completely
responsible for the patient’s health care.
Their conclusion must be that the decision
not to pay for a prescribed course of teat-
menc is not the same as telling 2 doczor he
cannot perform the procedure.

Under the currene system, HMO dedi-
sion-making pm:um put Texas docrors 1t
risk and paticnes” health in jeopardy. Thene
are oo many occasions in which 2 proce-
dure is not auchorized for payment and
the doctor is limited in che medical advice
chat can be given to the patienc. This pucs
che doctor at risk for malpractice litiga-
tion. It also purs the pacient a¢ risk if a rec-
ommended procedure is postponed or
eliminated due to cthe HMO's decision
that the procedure is not medically neces-
sary.

This can be illustraced hypothetically.
with 2 heart pacicne who has been pre-
scribed an angiogram to film the coronary
arteries because of symptoms consistent
with coronary artery disease. If the patient
cannot aiford the procedure, the docror is
handicapped. Although the patient is sus-
pected to have coronary artery disease, the
doctor cannot cifectively diagnose it.
Because he cannot diagnose it. the doctor’s
abifity to tormulate a creatment plan is also
inhibited. For example, while exercisc may
be good ¢o strengehen the heart, it could
also increase the potcnml for complica-
tions, because the patient may be ac high
risk for sustaining a haare atrack chrough
exertion.

Under che current system. the doctor
will fight vigorously with che HMO o
obain pre-certification. The patient will
join the batde against che HMO and wy
0 secure’ the necessary funds to have the

giog if che i e company per-
sists, the padent may cven begin © ques-

even die during chis period of indecision.

" If a malpractice suic is broughe by the
patient’s estate, the physician may be
named as 2 defendane regardless of faule,
And why? The answer lies within the sys-
tem. Doctors who treat HMO padents are
independent contractors. They arc com-
pletely and totally responsible for their
patients’ medical care,

You cn ber thae the HMO, if named
as a defendant, will escape liabilicy on any
theory couched in terms of medical mal-
practice. And why? Because HMOs are
corporations. and corporations cannoc
practice medicine. HMOs have hired
independent contractors who are com-
pletely and towlly responsibie for the care
of their members.

The current system does noc permic
the functioning of a truc. indcpendent
contractar refacionship. To the contrary.
the HMO's active participation in the
patient’s health care has interfered with the
doctor’s abilicy to treac the pacient. What
has been created is a dire fiability dilemma
for the physician. The docror’s dilemma,
of course, is the patient’s nightmare.

POSSIBLE REMEDIES

{fan HMO is noc governed by ERISA,
then state law can be udlized in fitigating
chims for wrongful denials of benchts or
delays in pavment.

The tacts of each case should be ana-
lyzed to determine whether che HMO
interfered, in any manner, wich the pracrice
of medicine. The HMO statute incorpo-
rates the provisions of article 21.21 of the
{asurance Code and makes it subject o
chose provisions. Uader che Texas
Supreme Courc’s analysis in Vil w Texas
Farm Bureau [ns.. 754 S.W.2d 129, 2
plainciff could bring a claim if an HMO
violates the Texas HMO stacute by inter-
tering with the practice of medicine.

Because the provisions of artcke 21.21 are
incorporated into the Deceptive Trade
Practices Act, an acton can also be assert-
«d under the DTPA.

A claim for | gli

Physicians we interviewed said much moee
of their time is spenc arguing wich the
HMO:s and supplying addiconal medical
information when medical necessicy
b an issuc. In onc case we pursued,

mighe also be asserted. Gcncrally. an
HMO has no duty 0 unduuke 2 parient’s

dical care. B the 2n is in
theory mdcpcndcm. he is lublc for his
own neglig 3 by g dedi-

sions chat aﬁ'nc: a patient’s treatment, the
HMO may have acred 1o undertake 2 por-
ton of the patents medical are. In Toas,
one who voluntarily engages in an affirma-
tive course of action affecting the interests
of another is regarded 25 ing 2 duty
o act and must ace with reasonable care.
Therefore, if the HMO has failed to act
reasonably in making ics medical-accessicy
determination and the padent is injured as
a result, the HMO could be held negligent

undcr :his mmmon-law doctrine.
gy theo-
ry thzt shou!d be consldcrcd is based on
law. {n

Texas, one who enruscs work 0 an inde-
pendent contractor, but who retains con-
trol of any parc of the work, is subject t0
liabilicy for physical harm to others when
he fails 1 exercise his rerained control with
reasonable care. By reserving the medical-
necessicy call, the HMO has cetained the
right to control the doctor’s work.
Therefore, the HMO may be liable if i
fails (o0 exercise that concrol wich reason-
able care.

A breach-of-contract claim should also
be considered. HMOs' certiticates of cov-
erage conuain conilicting policy provisions
that create substantial ambiguities. An
ambiguity may be created by the contract
when an HMO reserves the medical-
necessity determination while conversely
stacing that physicians are independent
contractors who are toualy responsible for
the patienc’s medical care.

NO CLEAR ANSWERS

There is probably not a clear-cuc
answer to cthe question of whether an
HMO has che authority to make medical-
necessicy determinadions, As a practical
martter, however, an HMO's decision con-
cerning medical necessity does interfere
with a doctoc’s practice of medicine.

the HMO would not even el the docror
what type of information he nceded 10
provide to the HMO in order 1o sadisfy iss
medical-necessicy requiremencs. The dini-
cal criteria used by the HMO w establish
medical necessity were said to be “propri-
etary.” In other words, it was a scaret.

Texas docrors, as well as chelr padencs,
are caught in the middle of an unworkable
sysiem. The doctor has o explain to the
pacient thac in her opinion, the procedure
is necessary. She has o explain the health
risks of forgoing the procedure. At the
same time, she must explain thac the
HMO docs nox belicve the procedure is
medically necessary, and thac the p:n'en:
and her family will be financially n:sponsl-
ble for the she

Because the doctor is an independent

contractor by ic | ity foll
thac the d hould have pl
' w A, H s 1 Y, lf

the proc:dure recommended is a covered
benefit under the policy. This simple con-
cept, however, would rmdically change the
currenc approach to utilization review
employed by Texas HMOs. Racher than
deciding medical accessicy, the urilization
review department would be limited o
performing part of the job it does now.
The role would focus on determining
whether the recommended procedure is 2
covered benefic under the policy, whether
the doctor is a contracting physician,
whether the patient is 2 member under the
HMO and whether the facilicy in which
the procedure will be performed is 2 con-
tracting facility.

The HMO could still monicor the per-
formance and decisions of its contracting
physicians, but only as part of a review, as
is implied by the term. “udilization review.”
The Texas Administrative Code requires
all HMOs to perform this Function as a
part of their qualicy assurance programs.
This procedure would achieve the goal of
alfowing HMOs to work with contracting
physicians to increase the efficiency of
their services instead of interfering with
their practice of medicine. n

JOIN TLIE Now AND AVOID THE

- COMING MALPRACTICE CRISIS.

RECENT EVENTS INDICATE THAT TEXAS IS ON THE BRINK OF
ANOTHER LECAL MALPRACTICE INSURANCE CRISIS.
Commercial carriers who gained market share wich artiti-
caily fow rates a few vears ago are now reacting o

. reaticy ot therr Texas claims experience. Claims Excesd
Expectations .

To recoup their fosses and turn a prond. com- A L
mercial undenvriters are limtting or excluding A 3 .0
caveraye for lawvers whase practices include - ¥ i
high ri\k‘acnvmes H pl.xinll[f-:tmo'mrl:boa':iy Aates Stashed 1o R
mmary. reat eshite, secunies, [iuanmn wstituitgn, Gan Market Share
workers” compensation, 2. ). They're rasing .
premiums ac a race of [3% 0. 43% a year e
. < &
mare v some cuses j. And they are beinming o
) a ber ot Texas vs. Casriers Enter

Untspped Market

it the cycle continues. they will soon abandon

the Texas markert altogether as vietnally every

comsmercial carrier did in the crisis ot the mid-eighties.
BuT a Crisis is ONLY A CRISIS iF T EFFECTS YOU.
At TLIE. things are pretty much business as usual.

Carriers Exctude

S
- pecisities "

CERoYEE

Thats because we have alwavs based our premiums on claims expernience. Our
rates may nise with adverse experience. but they won't soar to aruticial
heights recouping lost protits. And we won't strip your policy
ot high risk coverages arbitraniy. We'll evaluate your sitation

Carriers Asise and. if 1t's insurable. well Lharge 2
Premiums / ROUBURL AR | cermium commensurate with the risk.

NOW MORE THAN EVER, before you buy or renew

legal malpractice coverage, ¢ Your Reciprocal
Carviers Price Exchange. Call one of our member services represen-
Qut of Market acves coll-tree at 1-300-252-9332. We'll quote you

a fiscally responsible premwm on che legal maiprac-
uce coverage you need. No more. No less.

Na price manipulations to gain masket share or recoup

Carriers lost prorits. No arbitrary exclusions. No avalability cnisis.

Market

LIE Texas Lawyers' Insurance Exchange
1001 R irtnde, Ausiie Teaus 7370

P () Box 10925, Awan Tewn T3714

TERAS =
uwrey T Texas toll-free 1 wnr 382 0442

Dt - FAX itr2) sazeamtn




